SNEA(I)/CHQ/CMD/2012-14/73                 Dated 24th April, 2015.

To
Sri Anupam Shrivastava,

Chairman and Managing Director, 
BSNL, New Delhi,
Sub:- Fundamental and inescapable responsibility of the concerned officers to fully protect the promotion of employees promoted by them under the provisions of RRs finalized and promulgated by them. Tendency to demote employees on the pretext of court judgments undesirable, reflecting insensitivity and lack of responsibility. On flimsy grounds to implement Hon Allahabad High Court Judgment, reported efforts of CGM/UP(W) to demote JTOs (some are now SDEs) having passed the LDCE for recruitment of JTOs under 15% quota held in 2001 by UP (West) Circle illegal and unwarranted. Kind personal intervention solicited to safeguard legitimate promotion of 73 JTOs promoted as per the relaxation/clarification issued by BSNLCO on 10.03.2003 and 22.07.2003:

Ref:
1) Notification for 15% LDCE for the years 1995, 1996, 1997, 1998 dated 27.11.1998.
2)  The results were declared on 14.12.1999 and 20.01.2000.

3) Notification for 15% LDCE for the year 1999 (upto31.08.1999) dated 28.03.2000, 16.06.2000, 28.11.2000.

4)  BSNL CO letter No: 12-15/2002-DE dated 10.03.2003 allowing relaxation.

5) CGM, UP(W) No: UPW/9-17/JTO-15%/Rectt-01 dated 01.04.2003.
6) BSNLCO letter No: 12-15/2002-DE dated 22.07.2003 clarified to Assam circle that relaxation of marks is applicable for 2001 examination.
7) BSNLCO letter No: 3-1/2013-Pers-IV dated 15.03.2013.

8) CGM, UP(W) No: UPW/Legal/Cases/Appeal No. 809/05/dated 12.04.2013.
9) CGM, UP(W) No: UPT(W)/LC/5/CP-6122/2013(KW)/06 dated 26.11.2014.
10) BSNLCO letter to CGM UP(West) N: 3-1/2013/Pers-IV dated 19.03.2015.

11) BSNLCO Legal cell Note dated 26.03.2015.
12) CGM, UP(W) No: UPW/Legal/Cases/Appeal No. 809/2005/60 dated 31.03.2015.

13) CGM, UP(W) No: UPW/Legal/Cases/Appeal No. 809/05/62 dated 10.04.2015.

Respected Sir,
With regard to uncalled for move of CGM/UP(W) to revert 73 JTOs who are promoted as per the relaxation given by BSNL CO on 10.03.2003 and subsequently clarified by the letter dated 22.07.2003 and the simultaneous move to promote another set of ineligible candidates on the frivolous grounds complying with the contempt petition in the Hon Allahabad High Court, the following glaring facts are produced herewith for re-examining the whole issue in its entirety and taking appropriate remedial actions.
· As per the LDCE notification for filling up 15% vacancies in JTO cadre for years 1995, 1996, 1997, 1998 dated 27.11.1998, LDCE was held on 15/16 May, 1999. In the notification, number of vacancies were not specified (Ref. 1).
· The results were declared on 14.12.1999 and 20.01.2000 and total 40 (OC-40, SC-Nil, ST-Nil) candidates were declared successful against total 50 (OC-40, Sc-07, ST-03) vacancies for 1995, 1996, 1997, 1998, ie. upto 31.03.1998(Ref. 2).

· As per the LDCE notification for 15% competitive quota for the vacancy years 1999 (upto 31.08.1999) dated 28.03.2000 including the backlog 10 (SC-07, ST-03) vacancies, LDCE was held on 17/18 February, 2001(Ref. 3).
· BSNL CO issued letter No: 12-15/2002-DE dated 10.03.2003 allowing relaxation. Clause (iv) states that “The above relaxation would be applied to either of the two examinations i.e. the examination held in 1999 or in the year 2000 whichever is later. -------- will be applicable to the last examination held in a Circle under 15% quota and shall not be a precedent for any future examination".  (Ref. 4).
· UP(West) circle declared the supplementary list based on the relaxation vide letter dated 01.04.2003 (Ref. 5). 

· BSNLCO vide letter No: 12-15/2002-DE dated 22.07.2003 clarified to various Circles like Assam that relaxation of marks is applicable for 2001 examination in case examination is not held in 2000 (Ref. 6). The BSNLCO letter dated 22.07.2003 states that "the examination held by Assam circle in the year 2001 would qualify for the relaxation as no examination was held in 2000 by the Circle".
· Some aggrieved officials approached Hon Allahabad High Court and Hon Division bench  vide order dated 01.10.2012 passed order in favour of the aggrieved officials.
Relevant portion of the Hon Allahabad High Court order dated 01.10.2012 is reproduced below:

“ --- . The examinations were actually held in the 1999 and thereafter in the year 2001. Relaxation provided vide circular letter dated 10th March, 2003 would, therefore, be applicable to the candidates appearing in the examination 1999. They are entitled to the benefit and relaxation provided therein”.

“ --- and direct the respondent no.4 to redraw the result of the appellants in the light of the observations made above as they are entitled to the benefit of relaxation as provided under Clause 3(iv) of the circular letter dated 10th March, 2003, within six weeks from the date a certified copy of this order is produced before the said respondents. If ultimately they are found eligible for promotion, then in that event they shall all be promoted according to their respective batch mates with all consequential benefits“.
· The SLP filed by BSNL in Hon Supreme Court against the said order was also dismissed on 15.02.2013.

· None of the affected candidates are made party either in the Hon HC or in Hon SC.

· Meanwhile the applicants filed contempt petition in the Hon Allahabad High Court which is pending.

· BSNLCO vide letter No: 3-1/2013-Pers-IV dated 15.03.2013 directed UP(West) Circle to implement the Hon Allahabad High Court order (Ref. 7).
· CGM, UP(W) implemented the order by redrawing seniority and implemented the order vide No: UPW/Legal/Cases/Appeal No. 809/05/dated 12.04.2013 (Ref.8). Six (6) officers found ineligible after redrawing the seniority were reverted by UP(West) Circle. They challenged their reversion order in Hon Allahabad CAT and case is still pending.

· It is suspected that the whole issue has been handled by UP(West) Circle from the initial stage itself with some ulterior motives to help the applicants due to the following reasons:  
a) Vacancy position for 1999 LDCE was wrongly submitted as 73 instead of 50 by UP(West) Circle which is contrary to the official records and thus resulted in the present mess. UP(West) Circle never bothered to correct this serious and deliberate discrepancy. The officers responsible for this serious and motivated lapse are still at large eventhough decision has been taken to thoroughly investigate this lapse and fix up the concerned officers.
b) The affected persons were not made party.

c) Critical and most significant fact of clarification dated 20.07.2003 issued by BSNL CO has never been submitted in the Hon Court. The promotion of the affected persons is fully protected by the said clarification and this has never at any point of time been revealed in Hon Court.
· All these facts were brought to the notice of BSNLCO vide letter dated 26.11.2014 (Ref. 9).
· BSNLCO vide letter dated 19th February, 2015 (Ref. 10) gave specific direction to UP(West) Circle with reference to the letter dated 26.11.2014. “-----------. The competent authority has decided that the claim of the applicants in the SLP No 805/2005 for promotion to the post of JTO on qualifying the departmental competitive examination held in the year 1999 on relaxed qualifying standards (---) cannot be acceded to on the following grounds:

i. All the vacancies notified under OC category (to which applicants belongs to) for the departmental competitive examination held in the year 1999, have been filled up from candidates declared successful on normal qualifying standards.
ii. There will be similar demand from similarly situated persons from different telecom circles all over India, -------.
· The BSNLCO Legal Cell also acted in haste without ascertaining the facts. It is clear from the note dated 26.03.2015 (Ref. 11) that legal cell simply relied on the erronous and half truths submitted in the Hon Court. Legal cell of BSNL CO should have gone into the whole issue in a holistic manner instead of in a very superficial way. When actual records since the year 2000 very clearly reveal and establish that only 50 vacancies exist, no attempt was made to bring this crucial fact to the notice of the Hon Court and take appropriate remedial action in the form of a Review Petition etc. 
· It is obvious that Legal section moved the proposal without the knowledge of the Estt section, the cadre controlling authority, to verify the facts and earlier correspondence made by them and the relevant decisions taken by the competent authority.

· No attempt was made to establish whether the applicants really passed the LDCE. Nowhere from the note, it is clear that they passed the LDCE. Even if more vacancies exist, there can be more meritorious candidates who did not approach the Court. Was it not the responsibility of the legal cell to go into these fundamental issues by gathering all he relevant facts from the concerned Estt. Section before taking final decision.

· CGM UP(West) vide letter dated 31.03.2015 (Ref. 12) sought approval for 4 additional posts to implement the court order. In the same letter, further approval of action required whatsoever is sought for the 73 JTOs of 2001 exam qualified due to the benefit of relaxed standards. This information sought by CGM/UP(W) is definitely malafide since there is no direction from the Hon court to take any action against them. 

· If ineligible candidates are given promotion, then similar demands can be raised by other candidates also.

· Here the applicants didn’t even pass the examination. Without passing the examination, how the concerned authorities have come to the conclusion that they are qualified?
· In a competitive examination, results will be announced to the extent vacancies are available. Eventhough if any candidate obtains the minimum pass mark, he will not be declared “qualified“ unless and until vacancy is available.

· It is more interesting to note that there is no attempt made by either UP(West) Circle administration or BSNL HQ to ascertain whether all the candidates (applicants) got the minimum marks or not. It has come to our notice that one of the applicants who has filed the contempt did not even got the minimum marks to pass the LDCE even if vacancy is available.

· However vide letter dated 10.04.2015, CGM, UP(West) Circle corrected the earlier submissions dated 31.03.15 and placed factual position before the BSNLCO (Ref. 13).
· While action to comprehensively implement the Hon Allahabad judgment is already taken by UP(West) Circle vide letter dated 12.04.2013, where and how does the question of contempt which is being raised by present CGM/UP(W) arise?
· On the non-existent and frivolous grounds of contempt, now ineligible candidates are seeking promotion and there is an all out attempt to revert the JTOs having been promoted strictly in accordance to BSNLCO orders back in 2003.
In view of the above submissions, it is clear that the 73 JTOs having passed the LDCE under  relaxed standard in 2001 cannot be reverted on any account because of following reasons:
a) Vacancy position for 1999 LDCE was wrongly submitted as 73 instead of 50 by UP(West) Circle intentionally which is contrary to the official records.

b) The affected candidates are not made party either by BSNL or by the applicants.

c) They are promoted as per the guidelines issued by DoT/BSNLCO only. Further clarification dated 20.07.2003 is not brought to the notice of the Hon court also.

d) There is no direction to revert the 73 JTOs promoted in 2003 on relaxation.

We are confident that under your towering stewardship people who have been promoted under the provisions of RRs finalized and promulgated by the competent authority will be safeguarded and that all possible ways would be worked out to ensure people already promoted are not demoted. This is the responsibility of the competent authority. Sir, it would not be out of context to mention here that senior most officers in DOT made strenuous, sincere and successful efforts to stop reversion of about 600 TES Gr B officers in 1993 by promoting about 8,000 JTOs to TES Gr B who suddenly became senior to these 600 already promoted 600 TES Gr B officers by virtue of Supreme Court Judgment. The words of then Chairman/TC, Sh. H.P Wagle, and then Member (services), Late Sh B. R. Nair, are still ringing in our ears when both of them in clear words told us that they were there to promote, not demote, us and lived up to their commitment. But today, at the very drop of a hat, competent authority does not hesitate in ordering whole scale reversion without understanding and realizing that people have been promoted under the provisions of RRs promulgated by the competent authority and that it is his fundamental responsibility to safeguard people promoted by him under these RRs.  
With regards,

(K. Sebastin)

Copy to: 
1) Sri A. N. Rai, DIR(EB), BSNL for information and n/a please.
2) Sri H. C. Pant, Sr GM (Legal), BSNL for information and n/a please.
3) Smt Madhu Arora, GM(Estt), BSNLCO for information and n/a please.
