SNEA/CHQ/DIR(HR)/2015-18/17           Dated 02nd February, 2016.
To

Smt Sujata T Ray,

DIR(HR), BSNL, New Delhi.

Sub: Pay fixation on officiating promotion and protection of pay when officiating promotion is followed by regular promotion – Clarifications against the provisions of EPP approved by BSNL Board and DoT and the provisions of FR SR, creating widespread resentment among the 15,000 affected Executives sending signals of demotivation and large scale industrial unrest. 
Respected Madam,
Your kind attention is once again invited to the various provisions of EPP order dated 18.01.2007 and FRSR dealing with pay fixation and pay protection on Regular/Adhoc/Officiating promotion. 

1) EPP order issued with the approval of BSNL Board and DoT. Para II.(v) provides that on Regular/Adhoc/Officiating promotion, “where executive’s payscale is the same as that of promoted post, benefit of one increment in the current scale of the executive shall be granted on promotion “. 
Therefore the clarification at sl no 10 of the order dated 30.05.2007 denying this benefit is violative of the provision at para II.(v) and is illegal.
2) The provision under FR 22 i (b) (2) provides for protection of officiating pay drawn on previous occasions if it is continued by regular promotion as the initial pay of the official in the promoted post cannot be less than that of the pay drawn by him earlier. Further FR 22 provides for counting of split officiating spells for increment purpose in the higher/promoted post. FR 22 i (b) (2) provides for counting of split officiating spells for increment purpose in the higher / promoted post if it is as per recruitment rules.
So, the clarification at sl no 4 and 9 of the order dated 19.02.2010 denying protection of pay drawn on Offtg promotion is contrary to the various provisions of FRSR and is illegal.

A committee had been constituted in 2010 to examine these issues. After 5 long years and thorough scrutiny by different committees, it is only the latest Committee that has come out with new findings giving new dimension and definition to the “Local Officiating promotion” followed in DoT and BSNL for the last 40 years. The Committee had been asked to examine whether the clarifications are issued with the approval of competent authority, ie. BSNL Board and DoT. Instead of that, the Committee not only exceeded its scope but also did so much research to come out with new findings that 1) “Local Officiating promotion” is not a post based promotion, 2) no RR is followed and 3) hence no question of pay fixation is involved. This has strengthened the belief that, in BSNL, Committees are formed when the issue is not to be settled or to indefinitely delay the settlement (Bave Committee, Kapoor Committee, Pillai Committee and Khan Committee are exceptions).
As your goodself directed us to submit our response to the reply given by the Management, a detailed reply, point by point is submitted herewith for your kind consideration.

· The statement that “Local Officiating Arrangement” was given against short term vacancies is not true. Though it started with short term vacancies, later on Local Officiating promotion was meant to fill permanent and regular vacancies against sanctioned posts for years together. It can be verified from records. Further the statement that “in LOA, All India Seniority list in SDE/DE cadre was ignored” is not correct. In fact All India Seniority list in SDE/DE cadre of that particular Circle is fully followed as per the instruction of DoT.
· Para I.I.d.3 deals with counting of service for next IDA pay scale upgradation. There is no dispute that Officiating service will not be counted as service for the purpose of IDA pay scale upgradation. The dispute is about the pay fixation on Local officiating Arrangement which is governed by Para II.(1), II.(v) and II.(vi) of EPP order dated 18.01.2007 and not the provision under Para I.I.d.3. Para I.I.d.3 does not deny any benefit linked to the pay availed during LOA.
· The statement that “Local Officiating Arrangement” doesn’t fall under the purview of FRSR is ill-founded. FRSR provision covers Regular/Adhoc/Officiating promotions. If FRSR is not applicable for LOA, then under what Rule was the pay fixation on LOA done, is to be substantiated and answered by the Committee. If the LOA is given from a lower post or scale to a higher post carrying higher scale and higher responsibility his pay has to be fixed under FR 22 (i) (a) (i) and not otherwise. DoT and BSNL made numerous submissions before several Courts and even the Hon Supreme Court has upheld that on “Local Officiating Arrangement”, pay fixation and pay protection is done under the provisions of FRSR. Copies of various Supreme Court judgments in Union of India & Anr V/s R. Swaminathan [1997] INSC 728 (12th Sept 1997) have also been submitted to the Committee to establish the same. The contention that the LOA defies the overall seniority of a cadre was rejected by the Hon SC.
Reply to the query made by SNEA:
a).(i) & (ii). It is surprising to see the reply that “Local Officiating Arrangement” is not a post based promotion. In fact Officiating promotion is given only against a temporary or a regular vacancy, against a sanctioned post. Officiating promotion is given as per the provisions of respective RRs. Then how can the committee declare that Officiating promotion is not a post based promotion? Does the post for officiating promotion come out of some magician’s hat? Is this finding of the Committee merely an attempt to cover up the wrong clarification issued on 30.05.2007?
a).(iii), (iv) & (v). The LOA is governed by the orders of DoT and DoT orders are governed by various provisions of FRSR. EPP order at para II(v) provides that: ”V. Consequent to grant of any post based promotion, the officer’s pay will be fixed under FR 22 (1) (a) (1) only in cases where such post carries higher scale from the current scale of the executive being promoted. Further, where executive’s payscale is the same as that of promoted post, benefit of one increment in the current scale of the executive shall be granted on promotion. However, in cases where the executive’s pay is higher than that of promoted post, such post based promotions will be treated as placement with grant of substantive status of the post”.
So, as per the above provision:

1) If the LOA is given from a lower post and scale to the higher post carrying higher scale and higher responsibility, the officers pay will be fixed under FR 22 I (a) (i) and 

2) If the LOA is given from same scale to same scale to that of a higher post, then there is no question of fresh fixation of pay but they are entitled to have one increment.

a).(vi). If the committee was concerned only with EPP regime, then how did the committee conclude that the pay fixation and pay protection given on officiating promotion as per DoT order is not correct? This itself proves that the Committee has not gone into the merit of the issue but was drawing up arguments with a pre-determined mindset.
a).(vii). The clarification at Sl No 10 is not in line with EPP as stated in the letter since it contradicts the provision of EPP at II.(v) in letter and spirit. A provision in the EPP approved by the Board and the DoT cannot be withdrawn by a clarification issued later. If any withdrawal is to be done, it has to be approved by the Board as well as the DoT. Further officiating orders were issued by DoT and BSNL and no one can revise them with retrospective effect, ie. w.e.f 01.10.2000.
b).(i). Here the question is regarding pay protection on regular promotion in continuation of officiating promotion and not the wrong upgradation/fixation under EPP. In EPP, pay protection is not at all barred but it is inherent as pay fixation under EPP is done as per FRSR. Further, it contradicts with the reply given at b).(ii).

b).(ii). FRSR not only covers cadre based promotions, regular or adhoc, but it covers officiating promotion also. Kindly see the insertion to FR22 vide order dated 16.06.1989 after the IVth CPC report implementation. If period of officiating in spells also counted for the purpose of counting increment after regular promotion as per the provision of RRs, it implies that the initial pay of the Officer cannot be less than the pay drawn earlier by him or pay protection is available (pl refer FR 22(i)(b)(2). This is contrary to the clarification issued on 19.02.2010. Pl refer the various orders counting the split spells for the purpose of next increment (DOE Order dated 27.01.1968, 11.12.1970 also). 
b).(iii). The reply given is “The continuing LOA provides for increment in the pay scale being availed”. This is contrary to the reply given earlier that in LOA, pay fixation is not done under FRSR provision. This reply answers the 2nd issue, ie pay protection on officiating promotion. As per the reply, “continuing LOA provides for increment in the pay scale being availed”, then how can the pay become less on regular promotion to the same post and same scale? This reply establishes that clarification at sl no 4 and 9 of the order dated 19.02.2010 is wrong.
b).(iv). No comments.
b).(v). The reply contradicts the reply given to the query at b).(iii).

b).(vi). The reply contradicts the reply given to the query at a).(i). If LOA is not a post based promotion as replied at a).(i), then how an “employee will occupy a post on LOA” as stated in the reply, is a question which only the Management can answer.

b).(vii). On point a).(vii), it was replied that “Committee was concerned with EPP regime”. But in this reply the Committee covers the period of DoT also! How can the Committee conclude “FRSR does not cover the LOA being used in erstwhile DoT or BSNL in no way ---“ without the concurrence of DoT? It also contradicts the reply given at b).(iii). It is further submitted that in “Local Officiating Promotion”, RR is strictly followed. JTO satisfying the RR conditions only given Officiating promotion as SDE, JAO satisfying the RR conditions only given Officiating promotion as AO, AO satisfying the RR conditions only given Officiating promotion as CAO, SDE satisfying the RR conditions only given Officiating promotion as DE etc. Group C employees are not given officiating promotion as SDE, JTO is not given officiating promotion as AO, AO is not given officiating promotion as DE etc since such promotions do not satisfy the respective RRs provisions.

In short, the committee findings or the replies to the various query are not in line with a) the provisions of EPP under Para II.(1), II.(v) and II.(vi) which cover post based promotion policy and b) various provisions of FR SR. The Committee has miserably failed in understanding the above EPP provisions and misunderstood and confused them with the EPP provision of I.I.d.3 which covers counting residency period (service) for Time Bound Financial upgradation. This is clear proof that the Committee has not gone through the numerous documents submitted by the Association, the pay fixation orders of Executives from various Circles before the issuance of the clarifications, the local officiating orders issued by the CGMs, Hon Supreme Court order in Union of India & Anr V/s R. Swaminathan [1997] INSC 728 (12th Sept 1997) on pay fixation and protection of pay on local officiating promotion and consequent anomaly etc. Recently in another case, Hon Supreme Court in Civil Appeal No 5579 of 2007, Union of India & Ors V/s T. Issac and Ors (judgment dated 19.03.2015), again discussed the same issues in which either DoT or BSNL does not have any grievance or difference in opinion about the fixation of pay from same scale to same scale on officiating promotion and protection of officiating pay on regular promotion. The Committee appears to have been very casual in its approach to the crux of the issue and seems to have been prejudiced as if its responsibility is to justify the wrong clarification issued by BSNLCO.
To conclude:

1. Para II.(1), II.(v) and II.(vi) of EPP order dated 18.01.2007 defines Regular/Adhoc/Officiating promotion as per the hierarchy, JTO/JAO -(SDE/AO (DE/CAO (DGM as a post based promotion. Para II.(v) of EPP order proves that “----- Further, where executive’s pay scale is the same as that of promoted post, benefit of one increment in the current scale of the Executive shall be granted on promotion”. This benefit has been denied by the clarification at sl no.10 of order dated 30.05.2007 which is illegal.
2. The provision to FR 22 I (b) (2) provides for protection of officiating pay drawn on previous occasions if it is continued by regular promotion. Even FR 22 1 (b) (2) provides for counting of split officiating spells for increment purpose in the higher/promoted post if it is as per recruitment rules. FR 22 1 (b) (2) provides for counting of split officiating spells for increment purpose in the higher / promoted post. The officiating promotion and the pay fixed under FR 22 I (a) (i) is unconditional and does not negate the provisions of FRs.
In view of the above submissions, it is requested to examine the issue afresh as the Committee has miserably failed in its assigned responsibility and assumed uncalled for responsibility. Thousands of Executives are affected by the illegal clarifications and resentment is growing day by day. It is humbly requested to withdraw the unwise, uncalled for and illegal clarifications urgently, lest it leads to large scale industrial unrest, which definitely is not the need of the hour.  

With Regards,

(K. Sebastin)

Copy to:

1. Sri. Anupam Shrivastava, CMD/BSNL for information and n/a please. It is requested to direct concerned officers not to fiddle with the BSNL Board decision and various provisions of FR SR and invite industrial unrest.

2. Sri. Shameem Akthar, PGM(SR), BSNL for information and n/a please.

3. Sri. Deb Kumar Chakrabarty, GM(P), BSNL for information and n/a please.





























































































