No: SNEA/CHQ/DIR(HR)/2015-18/23                              Dated 02nd May, 2016.
To

Smt Sujata T Ray,

DIR(HR/Fin), BSNL, New Delhi.

Respected Madam,

Sub:- Pay fixation on  Local Officiating promotion and protection of pay on regular promotion — provisions of TBP policy issued on 18.01.2007, relevant provisions of FR/SR, Hon SC Judgments, clarifications dated 30.05.2007 and 19.02.2010 issued by BSNL and the MC Note approved by DIR(Fin), BSNL to correct the wrong clarifications:
Ref:   1. Hon SC order in UOI & Anr Vs R Swaminathan & Others [1997] INSC 728 (12th Sept 1997)
2. Hon SC order in UOI & Others Vs T. Issac & Others in CA No. 5579 of 2007 (judgment dated 19.03.2015).

3. Copy of the MC Note prepared by SEA Section with the approval of Director(Fin), BSNL Board.

4. G.I. M. F., O.M No. 1 (1)-E. III(A)/67 dated the 30th August, 1972.

5. G.I. M. F., O.M No. F. 3(4)-E. III(B)/71 dated the 05th February, 1972.

6. DoT Circular No: 1-4(36)/98-PAT dated 21.12.1998.
7. Copy of pay fixation order of Smt G. Usha, SDE.

Kindly recall the agenda meeting held on 21.04.2016 on the above subject. It was explained in the meeting that different clarifications issued by BSNL on 30.05.2007 and 19.02.2010 in contravention of the provisions of TBP policy issued on 18.01.2007, FR SR, Hon Supreme Court judgments and DoT orders had created pay recovery/reduction in pay for thousands of Executives who had given local officiating promotion in one or other cadre. In the meeting relevant provisions of FR/SR on pay fixation on officiating promotion, counting of various officiating spells for the purpose of next increment, Hon SC Judgments in R. Swaminathan case and T. Issac case in which DoT given pay protection on officiating promotion followed by regular promotion which was upheld by various courts and the Hon Supreme Court and the MC Note approved by DIR(Fin), BSNL to correct the wrong interpretations of Pers Section regarding pay protection on officiating promotion followed by regular promotion was discussed in detail. DIR(Fin), BSNL itself stated in the MC Note that Pers Brach may have perhaps misinterpreted the rulings. Copies of the various orders, Hon SC orders and DoT orders were also submitted to the management. After discussion it was decided that the issue will be re-examined in light of the MC Note approved by DIR(Fin), Hon SC orders, FR SR and the DoT orders. 

A. A brief history of the case is again furnished in order to facilitate the management to take proper decision.  

I. Local officiating promotions started during DoT period since 1970s, in all cadres from JTO/JAO to SDE/AO, SDE/AO to DE/CAO, DGM to GM etc.

II. On local officiating promotion, pay fixation is done as per FR 22(1)(a)(1) (earlier FR 22-C) since 1970s on promotion to another post carrying duties and responsibilities of greater importance than those attached to the post held by him and satisfying the eligibility conditions prescribed in the RRs. A live example in the case of Smt G. Usha, SDE is also enclosed. 
III. In all the 334 SSAs, various non recruiting units and various circle offices, pay fixation on local officiating promotion is done as per FR 22(1)(a)(1) on similar lines for the last so many decades.

IV. Now also, DoT and BSNL taking stand in all the Courts that on local officiating promotion, pay fixation is done as per FR 22(1)(a)(1) and pay protection is allowed. In the recent TTA to JTO local officiating case, BSNL (Estt section) submitted in various courts (Hon CAT, EKM, HYB, PCAT, Hon High Court of Kerala and Hon Supreme Court also) that pay fixation is done as per FR 22(1)(a)(1). 
V. As per clause II(v) of EPP, on post based promotion from current scale to a higher scale, pay fixation will be done according to FR 22(I)(a)(1). When the Executives scale is same as that of the promoted post, benefit of one increment in the current scale shall be granted on promotion. As per clause II(vi), the provisions of Adhoc/Officiating arrangement will cease to exist in the company consequent upon completion of Group “A” absorption. This means that the BSNL Board and DoT took a conscious decision to continue with Officiating/Adhoc/Regular promotion in BSNL till completion of Group A absorption. 
Relevant portion of the TBP order dated 18.01.2007 is reproduced below.

	II.  Post Based Promotion Policy

(v) 
Consequent to grant of any post based promotion, the officer’s pay will be fixed under FR 22 (1) (a) (1) only in cases where such post carries higher scale from the current scale of the executive being promoted. Further, where executives payscale is the same as that of promoted post, benefit of one increment in the current scale of the executive shall be granted on promotion. However, in cases where the executive’s pay is higher than that of promoted post, such post based promotions will be treated as placement with grant of substantive status of the post. Further, except as provided in instant guidelines, no claim will lie on account of any of the other provisions of FRSR in the context of payscale’s, pay fixation, substantive status etc.

(vi) 
The provisions of Adhoc / Officiating arrangements will cease to exist in the company consequent upon completion of Group “A” absorption and implementation of promotional avenues in respect of Group “A” officers as well.    -----------. 


However, on 30.05.2007, BSNL issued certain clarifications to the TBP order dated 18.01.2007. Sl No 10 of the said clarification is contrary to the clause II (v) & (vi) of the original TBP order dated 18.01.2007 and is invalid and is not in order as the same has been issued without concurrence of the competent authority which issued the original order dated 18.01.2007. 
Relevant portion of the clarification dated 30.05.2007 on TBP order dated 18.01.2007 is given below.

	Sl No
	Points of clarification.
	Clarification.

	10.
	Whether the benefit of one extra increment will be granted to Executives on officiating promotion to the higher posts of the same scale in which they have been placed under IDA scale upgradation.
	No, the benefit of one extra increment under the Executive Promotion Policy will be granted to Executives only in cases of adhoc or regular promotions ordered by the Corporate office. 


     Further, in DoT and in BSNL, pay fixation was given on officiating promotion both from a lower scale to a higher scale and from the same scale also till this unauthorized clarification was issued. Since TBP order allows pay fixation from same scale to same scale on officiating promotion, this clarification is arbitrary and in violation of TBP order dated 18.01.2007 approved by BSNL Board and then by DoT. Further, pay fixation under FR 22 (1) (a) (1) is still allowed for officiating promotion from a lower scale to a higher scale. Now the pay fixation done by DoT and BSNL from the same scale to same scale is under dispute as TBP policy is implemented from 01.10.2000. No clarification can be issued which will take away the provision envisaged in the original order even by the same Authority.  Even if the competent authority ie, BSNL Board brings changes to any provisions, it will have to issue another order superseding the earlier order. A clarification can be issued only regarding the implementation of the original order.
VI.  Another clarification on EPP was issued on 19.02.2010, in total violation of FRSR, Hon SC judgments and DoT orders. As per sl no 4 and 9 of the letter, it was clarified that the pay dawn in local officiating promotion will not be protected under TBP policy. 
    Relevant portion of the clarification dated 19.02.2010 is reproduced below.

	Sl. No
	Name of Unit(s)
	Issue raised
	Clarification



	4.
	KTK
	Seeks protection of the pay drawn by some executives in local officiating arrangement before grant of time bound pay scale upgradation.

	Pay drawn in local officiating arrangement will not be protected under time bound promotion policy.

	Sl. No
	Name of Unit(s)
	Issue raised
	Clarification



	9.
	GUJ, KTK, 
STR,

UP(East),

NTR etc.
	Whether the IDA scale already drawn in higher post under local officiating arrangement can be protected.
	Para [1.I.d.3] of EPP vide OM dated 18.01.2007 is self explanatory. Pay drawn by virtue of any local officiating arrangement will not be allowed to be protected.


Relevant orders of MoF, DoT, Hon Supreme Court judgments and MC Note approved by DIR(Fin), BSNL is attached to establish that the clarifications issued are against the provisions of FR SR, various Govt orders and Hon Supreme Court judgments.  
A. GOI, MoF: OM No.1(1)-E.III(A)/67 dated 30.08.72 under FR26.

      Date of next increment to be determined first counting past officiating spells in a higher post: ---------. A question has been raised as to how the date of next increment should be determined in the case of a Government servant who has officiated in a higher post in short spells on different occasions before he is regularly appointed in that post, i.e. whether the date of next increment should be reckoned in the manner laid down in the proviso to FR 26(a). It is clarified that the benefit of past service rendered in the same or identical time- scale for the purpose of increment is given under the proviso to FR 22 which is distinct from proviso to FR 26(a) and should precede the application of the latter. In other words, the pay and date of increment should first be determined by giving the benefit of past service under the proviso to FR22, the proviso to FR 26(a0 does not come into the picture at this stage. The pay and date of increment having once been determined in terms of the Proviso to FR 22, the proviso to FR 26(a0 will then have to be applied to postpone that date of increment by spells of non-qualifying periods, if any, occurring thereafter, i.e. after regular appointment in the past. 

B. The method of pay fixation on local officiating promotion and consequent anomaly on pay fixation to the seniors working in other Circles was agitated in various courts and final judgment was pronounced by Hon Supreme Court in the case of UNION OF INDIA & ANR V/s. R. SWAMINATHAN [1997] INSC 728 (12th Sept 1997) with C.A. Nos. 8810, 8690-94, 8731-8777, 8876, 8813, 8680-82, 8684-8686, 8873, 8874, 8778-8800, 8814-8816, 8817-8818, 8875, 10978 of 1996, 8811-8812, 8687, 8730, 8689, 887 of 1996, 689, 690 of 1997, C.A. Nos. 6267-6287 of 1997 [@ SLP[C] Nos. 1186-1188, 13830-13832, 18255, 18903, 20988, 23712, 20488, 24726, 24729, 25067-25068, 25132, 24759, 24238 of 1996, 3117, 2849 of 1997, 17452.../97 [CC 3258/97], 3796/97]. 
The judgment discussed how the pay has to be fixed on local officiating promotion, counting of split spells for the purpose of increment, various provisions of FRSR, MoF and DoT orders and how the pay has to be regulated when local officiating promotion is followed by regular promotion. DoT extended protection of pay and increments drawn during Local officiating promotion followed by regular promotions as per various provisions of the FRSR and maintained the same before various courts and the Hon SC. DoT only opposed the stepping up of pay in these cases. 
The relevant portion of the Hon Supreme Court judgment is reproduced herewith:

6. Fixation of pay on promotion to a higher post is governed by Fundamental Rule 22(I)(a)(1) which was formerly Fundamental Rule 22-C. It is as follows:

"F.R.22(I): The initial pay of a Government servant who is appointed to a post on a time-scale of pay is regulated as follows :- 

(a)(1) Where a Government servant holding a post, other than a tenure post, in a substantive or temporary or officiating capacity is promoted or appointed in a substantive, temporary of officiating capacity, as the case may be, subject to the fulfillment of the eligibility conditions as prescribed in the relevant Recruitment Rules, to another post carrying duties and responsibilities of greater importance than those attaching to the post held by him his initial pay in the time-scale of the higher post shall be fixed at the stage next above the notional pay arrived at the increasing his pay in respect of the lower post held by him regularly by an increment at the stage at which such pay has accrued or rupees twenty-five only, whichever is more."

The proviso to Fundamental Rule 22 is as follows:

"Provided that, both in cases covered by Clause (a) and in cases....... covered by Clause (b), if he—

(1) has previously held substantively or officiated in 

(i) the same post, (ii) ..............., (iii) ..............

(2) ...............

then the initial pay shall not, except in cases of reversion to parent cadre governed by proviso (1) (iii), be less than the pay, other than special pay, personal pay or any other emoluments which may be classed as pay by the President under Rule 9(21) (a) (iii) which he drew on the last occasion, and he shall count the period during which he drew that pay on a regular basis on such last and any previous occasions for increment in the stage of the time- scale equivalent to that pay”.

8. The fixation of this pay in the higher post is, however, subject to the proviso. If the person so promoted has earlier officiated in that higher post or substantively held that higher post for short or long duration, then (1) his initial pay which is fixed under Rule 22(I)(a)(1) shall not be less than the last pay which he drew when he last held the higher post. (2) The period during which he drew that pay on such last and any previous occasions shall count for increments in the time-scale of the pay for the higher post. For example, if the promotee had previously, on various occasion, officiated in that higher post for different periods, and if the sum total of periods for which he so officiated is more than 12 months, he would be entitled to an increment, in that higher pay-scale. His initial pay, therefore, on his regular promotion will fixed taking into account not merely his entitlement on the basis of his notional pay in the pay-scale of the lower post, but also taking into account the last pay drawn by him while he was officiating in the higher post and also counting the previous periods during which he so officiated for his increment in the higher pay scale. The Department has also, in this connection, drawn our attention to Fundamental Rule 26 which, inter alia, provides as follows:

"F.R 26(a): All duty in a post on a time-scale counts for increments in that time-scale: Provided that, for the purpose of arriving at the data of the next increment in that time-scale, the total of all such periods as do not count for increment in that timescale, shall be added to the normal date of increment."
9. We are, however, in the present case, concerned basically with Fundamental Rule 22(I) (a) (1) and the proviso to Fundamental Rule 22 because, in all these appeals, the junior employees who have got higher pay on promotion the their seniors, had officiated in the promotional post for different periods on account of local ad hoc promotions granted to them. This is because the Department of Telecommunications is divided into a number of Circles within the country. The regular higher posts are on the basis of all India seniority. The Heads of Circle have, however, been delegated powers for making local officiating arrangements based on Circles seniority to the higher posts in question. ----------------. The practice, we are informed has been followed in all Circles in the Department of Telecommunications since 1970. -------------------------. The juniors, therefore, in each of these cases who have received a higher pay on their regular promotion than the seniors, have received this higher pay on account of the application of the proviso to Fundamental Rule 22.

10. ------------. Because of the proviso to Rule 22 he may have earned increments in the higher pay-scale of the post to which he is promoted on account of his past service and also, his previous pay in the promotional post has been taken into account in fixing his pay on promotion. It is these two factors which have increased the pay of the juniors. This cannot be considered as an anomaly requiring the stepping of the pay of the seniors.
C. Recently in another similar matter, Hon SC in UOI & Others Vs T. Issac & Others in CA No. 5579 of 2007 (judgment dated 19.03.2015) given same judgment based on R. Swaminathan judgment. In this case also DoT extended protection of pay and increments drawn during Local officiating promotion followed by regular promotions as per various provisions of the FRSR and maintained the same before Ernakulam CAT, High Court and Hon SC. DoT only opposed the stepping up of pay in this case also. 

D.  DOT Circular letter no. 1-4(36)/98-PAT dated 21.12.1998:
Whenever an officer has officiated in the higher post for short spell in the same / identical scale of pay, all such periods of officiating shall count for increment in the officiating post as per the provisions of FR 26(a) read with the proviso(1) under FR 22(1). Therefore, in the case where the officiating promotion was given to the officer / official who fulfills the prescribed conditions provided for in the recruitment rules, the period of the officiating spell during which the official / officer was drawing pay at the same stage in the same scale of pay of the promoted post, shall count towards the increment in the time scale of the higher post.
E. OM dated 05th February, 1972 published in Swamy’s – FUNDAMENTAL RULES is reproduced:

     Application when a permanent Government servant promoted from an officiating post: It may sometime happen that the pay of an employee, permanent in post ‘A’ but officiating in post ‘B’ and subsequently transferred/promoted to posts ‘C’, fixed with reference to the officiating pay in post ‘B’ may work out to be less than the pay fixed with reference to the substantive pay in post ‘A’. In order to remove this anomaly, it has been decided that in such cases pay should be fixed under FR 22-C with reference to the substantive pay or the officiating pay, whichever may be beneficial to the Government servant.

2. These orders will take effect from the date of their issue and past cases already decided otherwise will not be re-opened.
F. An MC Note was moved by the SEA section with the approval of DIR(Fin) to undo the wrong interpretations of the Pers section with regards to pay protection. SEA section relied upon the various provisions of FRSR and DoT orders. However no action has been taken by the Pers section to correct its wrong interpretations subsequent to that. 
Relevant portion of the MC Note is reproduced below: 
1. The proposal under consideration relates to protection of pay of the Executives drawn during local officiating arrangements to the higher grade given after completing the eligibility conditions as per concerned Recruitment Rules, at the time of financial upgradation. 

--------------.

 It is evident from the above that Personnel Branch may have perhaps misinterpreted the ruling and also overlooked at the time of formulation of Executive Time Bound Promotion Policy, the scenario of various officers/ executives who fulfill the eligibility conditions of officiating in higher post & were ordered to discharge the duties and responsibilities of higher post prior to implementation of Executive Time Bound Promotion Policy. This is apparently an oversight because Executive Time Bound Promotion Policy which was introduced vide letter no. 400-61/2004-Pers.I dated 18.01.2007 was implemented with retrospective effect from 01.10.2004, and thus it ought to have acknowledged the rules in vogue, during that period. Because of this, the pay fixed/drawn for the duties discharged by them against such posts has been reduced with retrospective date consequent to implementation of Executive Time Bound Promotion Policy leading to huge recovery which is certainly against the principal of natural justice and is depriving the rightful pay due to the post against which they discharged their duties. 
G. By the clarification dated 19.02.2010, the pay drawn during DoT and BSNL period is under question. Thousands of Executives are facing recovery against the pay drawn during officiating promotion. 

Live examples of the cases from different Circles are given below. 

1. Live cases where recovery already done or recovery initiated is given below with details of the earlier pay fixation and revised pay fixation:

	No
	Name
	Desgn
	Circle
	Recovery period
	Amount

	1
	Sri Guru Saran Srivastava
	Retd SDE
	NTP
	01.10.2001 to 30.06.2013

	Rs. 2,70,439.00

	2
	N. Chandrasekharan
	Retd SDE
	KRL
	01.10.2006 to 29.02.2012
	Rs. 1,51,110.00

	3.
	G. Usha
	SDE
	CHTD
	01.10.2000 to 01.12.2013
	Rs 2,75,707.00

	4.
	K. Lakshmy
	AO
	CHTD 
	
	Rs 1,37,658.00

	5.
	V. Rajeswari
	AO
	CHTD
	
	Rs 2,18,010.00

	6.
	Uma Rajaram
	AO
	CHTD
	
	Rs 2,28,218.00


2. Live cases where revised pay fixation done but recovery kept pending with details of the earlier pay fixation and revised pay fixation memo:

	No
	Name
	Desgn
	Circle
	Offtg period
	Pay reduced by

	1.
	G. Usha
	SDE
	CHTD
	Upto 26.04.2004
	03 Increments

	2.
	Sri Md. Farooque Azam
	SDE
	BR
	01.03.2002 to 01.03.07
	03 Increments

	3.
	Uday Pratap Singh
	SDE
	BR
	29.04.2003 to 07.11.08
	02 Increments

	4.
	Suryan Ram
	SDE
	UPE
	Upto 30.05.2009
	03 Increments

	5.
	G. Usha
	SDE
	CHTD
	
	

	6.
	K. Lakshmy
	AO
	CHTD 
	
	

	7.
	V. Rajeswari
	AO
	CHTD
	
	

	8.
	Uma Rajaram
	AO
	CHTD
	
	

	9.
	Amarjit Singh
	SDE
	PB
	Upto 12.10. 2004
	02 Increments

	10.
	Ashok Kumar
	SDE
	PB
	Upto 12.10. 2004
	02 Increments

	11.
	Davinder Kumar
	SDE
	PB
	Upto 14.10. 2004
	02 Increments

	12.
	Ananga Mohan Das
	SDE
	WB
	From 29.07.2005 
	03 Increments

	13.
	Y. L. Sharma
	SDE
	HP
	Upto 16.10. 2004
	01 Increment

	14.
	Subramaniyam. R
	SDE
	TN
	
	01 Increment

	15.
	M. Shanthi
	SDE
	TN
	
	02 Increments

	16.
	R. N. Baghel
	SDE
	MP
	01.03.2001 onwards
	02 Increments

	17.
	Vinay Kumar
	SDE
	JKD
	
	02 Increments

	18.
	Shishir Ranjan Biswas
	SDE
	CTD
	
	01 Increments


In view of the above, it is requested that:

1) The clarification at Sl No 10 of the letter dated 30.05.2007 is invalid and is not in order as it is against the provisions of TBP order dtd 18.01.2007 as the same has been issued without the concurrence of the competent authority which issued the original order dated 18.01.2007. So this unauthorized clarification is ultravires and may be withdrawn.
2) Further the benefit granted to an officer under the existing orders cannot be taken away with retrospective effect by an order issued at later stage. Also, the clarification issued as per letter dated 19-02-2010 is against the provisions of FRSR. In the instant case the pay fixed to an officer under relevant rules is reduced while he is holding the same post which is not permitted under any circumstances. The pay drawn by an officer has to be protected so long as he is holding the same post unless there is reduction in pay on account of any disciplinary proceeding. DIR(Fin), BSNL also endorsed the same view which is reflected in the MC Note. This has been upheld by Hon SC in 1) judgment dated 12.09.1997 in UOI Vs. R. Swaminathan and 2) judgment dated 19.03.2015 in UOI Vs. T. Issac & Others.
Since huge numbers of Executives are affected by the clarifications which are against the provisions of the TBP policy notified on 18.01.2007, FRSR, DoT orders and the judgments of Hon SC, it is requested to take appropriate actions to render justice to the Executives who are suffering for years together. Their only mistake is that they obeyed the DoT/BSNL orders and officiated the post in which they are promoted and now they are punished for the same. 

With regards,
(K. Sebastin) 
Copy to: 1. Sri Anupam Shrivastava, CMD, BSNL for information please.

2. Sri Deb Kumar Chakrabarty, GM(Pers) for information and n/a please.
