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No. BSNLCO-COMN/18(11)/4/2024-CLO/SCT Dated: | % .02.2024

To
1. All the Head of Telecom Circles, BSNL

2. All Cadre Controlling Authorities, BSNL Corporate Office, New Delhi
[CGM (Arch)/CGM (BW)/CGM (EW)/PGM (EStt.)/PGM (Pers.)/PGM (EF)]

Subject: Legal framework related to posting/transfer/retention of employees with
disabilities and Caregivers to dependent persons with disabilities-

regarding.

The undersigned is directed to forward herewith a copy of letter No. 01-03/2024-5CT
dated 24.01.2024 received from Under Secretary, Department OF Telecommunication (SCT

Section) on subject mentioned above vide which a copy of letter No.13972/1022/2023 dated
14.01.2024 of Court of Chief Commissioner for Persons with Disabilities (DIVYANGIAN, New

Deihi has been sent. In this regard, all concerned are reguested for strict compliance and

necessary action for handling of Issues such as posting/transfer/retention of PwD Employees
and Caregivers to dependent PwDs in accordance with guidelines contained under above

endorsements.

This is issued with the approval of the Competent Authority.

Enclosures: As above. & i}{:iﬂﬂ
L

(Santosh Kumar)

Dy. General Manager (5CT)

E-mail ID:scticcbsni@gmail.com

Copy for kind information to:-

PPS, CMD, BSNLCO, New Deihi.
PPS, Director (HR), BSNL Board, New Delhi,
Shri Amit Rajan, US, DOT w.r.t. letter dated 24.01.2024.

BSNL [ntranet,

B -



¥ No. 01-03/2024-SCT

”*‘?]“T‘W‘J Government of India N
Ministry of Communications el ;.,fq.p Y
Department of Telecomm unications
(SCT Section) 20 el Pl

Room No. 415, Sanchar Bhawan "
New Delhi, 24-01-2024 DA(

1. Chairperson, TDSAT
2. Secretary, TRAI
3. The Chairman-cum-Managing Director, MTNL, New Delhi

4. The Chairman-cum-Managing Director, BSNL, New Delhi
5. The Chairman-cum-Managing Director, TCIL, New Delhi
6. The Chairman-cum-Managing Director, ITI Ltd., New Delhi
7 The Chairman-cum-Managing Director, BBNL, New Delhi
8. CEQ, C-DoT

9. Director, Wireless Monitoring Organisation 2

10. Dy. CGCA (Admin.), O/o CGCA N

Subject: Legal framework related to posting/transfer/retention of
emplo with disabilities and caregivers to dependent paranns
with disabilities- regd. w

A

Sir, \ ‘h\h\

| am directed 1o forward herewith a copy of letter bearing No.
13972/1022/2023 dated 14.01.2024 received from Dy. Chief n
Commissioner, Court of Chie! Commissioner for Persons with -‘\4
Disabilities-CCPD (Divyangjan) and to request that in compliance of : o
various statutory enabling provisions/ govemment guidelines %\:‘,\
enunciated therein, all cadre controlling authorities are advised 1o look J}
mtu lha Issue partaimng to the mmwmﬂm L;L

o

an-d fumlsh an Antlnn Takan Flepurt to this office latest I:-,v 9“‘
February, 2024 positively.

2. To substantiate its position, O/o CCPD has inter-alia conveyed
that an overwhelming number of represeniations/grievances received
by them pertain toposling/transfer/retention of employees wilh

Vo



ECFE has emphastsad that slalutﬂr'_r anabllng pr:wlsmns have baen
laid down which are required to be adhered to while considering
representations/ requests received from divyang employees/
caregivers and that the Iransfer policy of any government
establishment has fo be aligned with the provisions of RPwD Act,

2016 & RPwD Rules, 2017.

3. The matter may please be given your personal intervention and
treated as TIME BOUND.

Encl.: as above
Yours sincerely,

ﬁ—"l "-r-'\_
(Amit Rajan)
Under Secretary to the Gowt. of India

amit.rajan@nic.in
Tel. 2303 6968
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COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)
Rompraes werthaers Bin Department of Empawasrmant of Parvons with Disabliities [Divyangjan)
wrikden < bk atfveilon @ aa Ministry of Social Justice & Empowerment
e e Government of ndis

Sl o, oo v v, -2, a0, i, Bel- 110078 ) grew | (011) J0883064
3'" Floor, N.L.5.D. Bhawsn, G-2, Sector-10, New Delhi-110078; Tal.| (01} a1 a4
Emall copd@nic ing Website: www.ccolsabiitias.nic,in

Case No. 139721022/2023

To
The Secretary,
Ministry of Communication
Departmant of Telecommunication

Sanchar Bhawan, 20 Ashoka Road
New Delhi- 110001

Email. secy-dot@nic in

Sub: Legal tramework related fio postingtransfer/ralentlon of employess with
disabilities and careglvers lo dependeni parsons with disabllities

MadamSir,

| am directed o refer lo e communications in the matier above and 1o bring to your
knowledge the following legal Provisions/guidelnes relating to the transler/posting of divyang
employees and those who are caregivers of divyang persons. -

2. Statutory Provisions and Guidelines

o) Article 41 of the Indian Constitution - (. 1 shall make eMective provisions for

securing the nghl 1o work, aducation, and public aseslaoce In cases of unemployment. old
age. sickness, and disablemant

b) Section 20 (2) of RPWD Act, 2016 - Sub Section 2 of Section 20 stales that government
establshment shall provide reasonable accommodation, appropriate barrigr-iree  and
i

" conducive environment 10 divyany employeos,

g} Section 20 (5) of RPwD Acl, 2016 - Sub Section 5 of Saction 20 provides thal the

appropnate government may frame policies for posting and transler of employees with
dizability.

d) Saction 21 of the RPwD Act:

21. Egual opportunty polcy.—{1] siabvishment  shal  nohy  equal
opportumly policy delading measures proposed fo be aken by if in pursuance of the
provisions of this Chapler in the manner as may be prescribed by the Central
Government. (2) Every establishment shail register a copy of the said policy with the




T
;:llﬂﬁfzuz:uﬂ'mCCPD-B.S.Fl.ﬂipu't

l/238R /2024
Chief Commussioner or Ihe State Commissioner, as the case may be.”

e} Rule 8 of the RPwD Rules, 2017 prescribing the manner of preparing and notifying
the Equal Opportunity Policy under Section 21 of the Act:

8 Manner of publication of equal opportunity policy.

(1) Every establishment shall publish equal opportunity poficy for persons with
disabiliies, )
mmmmmmwrhmmmmnﬂrpﬂmwmmm
website, failing which, al conspicuous places in their premises.

(3) The equal opportunity policy of a privale establishment having twenfy or more
employees and the Governmen! estabishments shall infer-alia, conlain the foliowing,
rarmly:
rnlrmﬁymamwmnmwmmmmwnmmmmm
effectively discharge their dulies in the establishment,

(b) kst of posis identified switable for persons with digabiities in tha establishment;

fc) the manner of selection of persons mmmmmmmr-
recruilment and pre- promobion fraining, preference in lransfer and posiing. special
leave, preference in allotment of residential accormmodation if any, and ather faciities:
(d) provisions for assistive devices, bamier-free accessibility and other provisions for
fe) appointment of iaison officer by the establishment lo look after the recruiiment of
persons with disabilities and provisions of factitles and amenities for such empioyees.
{4) mmmﬂunwmmmmmmmm hwenty
employeas shall contain faciies and ameniies o be provided fo the persons
with disabiives fo enable them fo effectively discharge thew duties in [he

{3 In this regard the DOPAT, being the nodal ministry of the ceniral govemmenl on
personnel matters have issued the following Instructons which have also been circulated by
other cadra controling authorities such as the DFS. the DPE, the railway board, etc:-

fi} F.No. 302/33/2/87-5CT (B) dated 15.02. 1988 issued by Ministry of Finance - This O.M.
provides guidelines related o poshng of Divyang employess at their natve place and
exempbon of such employvees from routing fransfer. This O.M. also provides thal employees
should not even be transterred on promation il a vacancy exists in the same branch or in the
same town, Further, this OM. provides thal if it is nol possible 1o retain Divyang employee at
his place of posting, due 10 adminisirative exigencses, even then he must be kapt nearest 1o his
ofiginal place. and in any case, he should nol be transferred at far o or remote place of
posting

(il No.A-B 1401 T-'-'d_i.-ﬂﬂEs:! {FR) dated 10.05,1990 ssuad bwDoP&T - This OM. provides
that employees belonging to Groups C and D may ba posted near thair native place

(i) OM No 1401716/2002-EsH{F) daled 13.08.2002 issued by DoPAT- This O.M
clanties rule laid down in No. A-B 14017 4 1/%0-Est (AR dated 10.05.1990. The said OM. laid
down that Gevernment employees belonging to Group C and Group D may be posted near lo

their native place, O.M. of the year 2002 further extended 1hi i
gyt s rula for employees belonging to

(iv)  Mo. 36035/3/2013-Est{Res) dated 31.03.2014 issued by DoPAT - Thi down
cartain gl..idﬂﬁ'lﬂ_-a tar providing lacilities to divyang amplwau:r of gumm: E.:Tm:ﬁnm
Under the heading ‘H of the O.M. two guidelines with respect '
divyang employees are laid down. Firstly, it is

\ to the transter and posting of
lald down that divyang employees may be
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a:mmmﬂmmmﬂnhmdmm“mmm-mmmm
have achieved the desired perlormance. Secondly, the OM. provides that al the time of
transfer/promotion, preference in place of posting may be given to Persons with Disabilities
subject 10 adminstrative constraints

vl No. 4201173/2014-Estl.(Res) daled 06.06.2014 issued by DoPAT - This O.M. is related
1o the posting of govemment employees who are caregivers of Divyang children Considering
challenges thal are faced by the caregiver of a divyang chid, this OM, provides thal the
caregiver of a divyang child may be exempted from routing transler/rotational transfer

(vl No. 42011/3/2014-Estt{AR) dated 08.10.2018 issusd by DoPAT - Thie OM. exlended
the scope of O.M. dated 08.06.2014. This O.M. lays down that a governmant empioyes who
mummmm:mmmﬁnmmmmm:mm
be exempted from the exercise of routine ranstar.

4. Analysis of the Provisions & Guidelines

4.1 It is noleworthy that even before Section 20{5| was conceptualized, DaPAT and other
departments of the government framed policies relating to the exemption of divyang employees
from routine transter and fransfer at their native place. As rightly laid down in DoP&T Q.M.
dated 31.03.2014, the focus behind exempting from routine transfer or behind gving
prﬂwufmlnh'nmﬂ!landmﬂinghahpmvidn an amdrgnment 1o divyang employee in which
they can achieve the desired perdormance and whers thair sarvices can be optimally utilized. A
combined reading of all the guidelines further makes it clear that the government's approach 1o
the issue of transfer is prograssive and torward-looking, In 1990 DoPA&T issued O.M. exempting
Group C and D divyang employees from routine transfer. This was extended to Group A and B
divyang employees in the year 2002. Similarly, the Ministry of Finance (MoF) created an
@xcaphion for dwyang employees in the year 1385 long before the 2016 Act was enacted, MoF

n OM. dated 15.02.1988 went on to exempt divyang employees from routine transfer even in
case ol promotion of auch employes,

42 [Even in the case of an employes who Serves as a caregiver of a divyang dependent. the
approach is progressive. Till 2018, the caregiver of divyang dependent child was axempled
from routine trarster by DoP&T OM dated 08.10.2018, divyang depandent
spousatwother/sisterparents were also added.

4.3 The objective behind exempling caregivers mis! also be understood. DoP&T O.M. dated
046.06.2014 nghtly lays down that rehabilitation of o Givyang dependent ke an indispensable
process that enables a divyang person to reach and malntain physical, sansory, mtellectual,
psychiatric, and social funclional levels. Il the caregiver of such a person is subjected tn
routine peviodic iransfer, it will have an adverse impact on the renabiltation process of divyang
dependent. Il is certainly the duty of a government employee 1o serve with Limost dedicatian,
However, this fact does not take away his nght 10 1ake care of his divyang dependents. Hence,
the objective behind DoPAT guikdelines fs to stike a balance betwean the wo aspects.

& Otjections and issues raised by respondents in complaints belore this Court and
cases belore Hon'ble High Couris, Central Administrative Tribunals

5.1 lssues— Exempling divyang employee rom wransfer, if Service Rules prescribed lor
mandalory fransfer.

Case) A case was fled before the [< 7 Uslls High Court in which Respondent
Bank submitled thal a divyang employoe Coainol be axempled from the routing ranster
at a remote rural branch because as per Servce Rules for promation every employes
has o serve lor a fixed period al a rural branch, ANJU MEHRA v. CANARA BANK;
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W.P. (C) 782772020, judgmen! dated 05.11.2020

Held) The Gourt did not accept the contentians forwarded by the Respondent Bank and
hald thal divyang employees must be exempled from rouline transfer and posting at
rural hc.llin::. nr:';:un relied upon DoP&T O.M. dated 31.03. 2014 and held thal divyang
smployees must be exempted from the routine transfer. Coun also relied upon o.M,
No. 692018 dated 13,12.2018 Issued by Canara Bank, whereby divyang employees
with disability percentage ol 85% or above are exempted from mandalory service at

rural locations,

52 Issue - Since transfer is an incidence of service should employees lollow transier
Ordars without exception?

Held) This issue is often raised by the Respondents. Honble Delhi High Court
answered this issue in ANJU MEHRA v. CANARA BANK. W.P. (C) 79272020,
judgment dated 05.11.2020. The court heild that this principle is not applicable in cases
pertaining to the transfer of divyang employees. The court heid thal when an employee
is agitabng his rights under the RPwD Act, 2016 or PwD Act 1995, principles of
general nature are not applicable in such cases because both Acts are enacted in
futharance of inemational commitmants and to ensure aqual treatmenl to Parsons

53 Issua - Can an employee be exempled if he is intimated about the transferable nature
of the job al the siape of joining?

Case) Respondonts often submitied that the eamployes was intimated at the time of
initial recrudmant about the fransferable nature of the job hence, he cannol be

exempted from the transier.

Held) To support this contention Respondents, rely upon cass laws of the Honble
Supreme Court. Hon'ble court in UNION OF INDIA v. S.L. ABBAS (AIR 1993 SC 2444)
and in B.VARDHA RAQ vs. STATE OF KARMATAKA (AIR 1980 SC 10955) held that

fransfer is incidence of service and courts musi not interfere in transfer issues unless
such transier is vifiated by malafides or is made m violation of transier policy.

Held)  The contantion has bean rejectad by various High Courts. Hen'ble High Court
of Madhya Pradesh in SUDHANSHU TRIPATHI v. BANK OF INDIA; WP No.
1482017, judgment datec 27.04. 2018, Hon'ble High Court of Delhi in V.K. BHASIN v,
STATE BANK OF PATIALA; LPA Mo, T42005, judgment dated 03.08.2005 and Hon'ble
Central Administrative Tribunal in PRADEEP KUMAR SRIVASTAVA v. CENTRAL
BUREAL OF INVESTIGATION,; OA No 22332017, Order daled 08.02.2018 held that
law laid down in S.L. ABBAS and B. VARDHA RAQ & nol applicable In the cases
retated lo transer of Divyang employees. Couns held that ransfer policies framed by
varigus government establishrments are framed 1o cover normal circumstances. When &
divyang employee challenges his ransfer under the RPwD Act, 2016 or the PwD Act,
1995, or various guidelines that are passed from time fo time, such challenge is under
special slalules thal are enacled in furtherance of mternational commitments. Further,
couris aleo laid down that when iransler policy s silent on some issue, then
government eslablishment s bound o follow slatlulory provisions and gowarnrmand
. Quidelings on such issues. The court further laid down thatl when a transler is nof
chalienged under Iransfer policy, the govemmant establishment is bound 1o consider
the sxclusive/special circumsiances prevailing at the time of afiaciing the transher of the
govammant employes,

Held) In VK. BHASIN judgment, the Delhi High Court alsa held that in transfer

24T
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matters courl does not sk as A courl of appeal, but the courl cannol aiso lose sight of
mw_m.amam.nmmmnﬁmmwmu
ihese provisions and O Ms. is to Jllil the international commitmants and give equal
mreatmant o Persons with Divyangan

5.4 issue - Various OMs. related 1o the transfer & posting of dwyang employees are
mmmﬂimmmmwmﬂuwwﬂmlml

Held)  The Central Administralive Trbunal in the PRADEEP KLWAR SAIVASTAVA
Case, while relying upon the judgments of the Hon'ble Supreme Court dalverad in
SWARAN SINGH CHAND v. PUNJAB STATE ELECTRICITY BOARD; (2009) heid thal
when executive Instucions confer special privileges with respect 1o npscial
drnmm-.mmﬂﬂmmh#mﬂhmdwwm
mlﬂ“mﬂnlﬂwnnﬁﬂfﬂ.mulﬂﬂhﬂmm
are alsc framed in furtherance of Article 41 of the Indian Constitution,

55 m-lnmmmmmhnMNMrﬁadeﬁwmumu
any place thal has good medical facilities, whigther or nal the exemgption guidelines would be

appicable

a) O.Ms. dated 06.06.2014 and dated 08.10.2018 and Honble CAT Order in
PRADEEP KUMAR SRIVASTAVA provide guiding principles on this issue. In this
judgment tribunal analysed O.M. daled 06.06.2014 and deslinguished between ‘madical
tacilities’ and ‘support syslem’. In O.M. daled 06.06.2014 and 08.10.2018 avadability of
medical facilities i not the criterian lor determining issue of exemplion of transier. As
per the two O.Ms., criterion or point of focus is the rehabilitation process’ of the divyang
child. Support systems and rehabilitation are indspensable processes that help divyang
to mainiam physical, psychological, and social leves.

by Suppon system does not only mean availabilty of doctors and medicines. bul
O.M, dated 06.06.2014 also provides the meaning of ‘'support systemn’ as a system thal
comprises peeferred linguistic rones, schoolacademic levels.  administration.
neighbors, lutors, specal educiicn, irlends, amsd madical facilites. A is cerfan from the
plain reading of the OM. that mudical facilitez are just one component of a "support
sysiem’. The reason for exempiing caregivers of divyang dependents is to prowide a
conducive and caring environmant and not jus! modical faciities. Needless to say,
when the caregiver i subjocied fo the exercise of routing transfer, it will cause
displacement of the dwyang dependent as wall. Hence. O.M. provides lor exempbon
from routing transaier.

¢} I is also lo be noted that O.M. dated 06.06 2014 has now been replaced by O.M.
dated 08102018, howewver, OM of 06062014 i still relevant o understand the

e reascn for exemplirg the caregiver from the routine transter. Mosssver, on 08.10.2018
O ertarion far axemplion has baen kepl the sama, ia. rehabilitation, changs s only
made in persons whio can ba considensd as ‘depandant’,

B. Other provislona of the Righis of Persons with Disabliities Act, 2018 which are
heipful in understanding the inteni of ihe lagislstion are -:

4 Wamen and children with ook itps —

(1) The appropriate Govern rant o local authonbes shall take measures o
ensure that women and childven with Jsatilibes enjoy their nights equally with others.
(2! The appropnate Governmen! amd iocal authonties shall ensure that all chiidren with
drsabiites shall have nght on an equal basis 1o reely express their views on all matters
affecting them and provide them appropriale support keeping in view their age and
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diizabilify. ”
16.  Duty of educationsl instiutions.—The appropriate Governmant and the local

authorities shall endeavor that all educational institutions funded or recognized by tham
provide inclusive education 1o children with disabilfies.

4. Social security.—(1) The appropriate Government shall within tha limit of s
pconomic capadity and development formulate necessary schemes and projrams 1o
saleguard and promote the right of persons with disabilites to an adequate standard of
Iving to enable them to Wve independently or in the community: Provided that the
quantum of assistance io the persons with disabilities under such schemes and
programs shall be 2l least twenty-ive percent higher than the similar schemes

applicable ' others.

27. Rehabilitation.—{1) The appropriate Government and the lecal authorities ghafl
within thair economic capacity and development, underfake or cause to be undertaken
sanvices and programs of rehabilitation, particularly in the areas of health, education,
and employment for @l persons with disabilities.

38. Special provisions for persons with disabilities with high support.—i{1) Any
parson with a benchmark cisability, who considers himseff to be in need of high
suUPPOIt, OF ANy PErson of prganization on his or her behall, may apply to an authority,
to be notified by the appropriste Government. requesting 1o provide high support.

2(d) - “care-giver” means any person inchuding parents and other family members
wha wiln or without payment provides care, support or assistance 10 a person with
disability.

6.1 MHHHMHMHPHDHLENEHMhlbuvumrijnn-dpmmuhfuuﬂhuﬂﬂ-
These provisions make il clear that the legislature Intended to provide a supporting
emvironment In terms of health, education, social and psychological support. Hence, O.M.
dated 08.10.2018, which provides lor exemption of caregiver of divyang dependent |5 framed
to achieve intentions and objectives of the Righls of Persons with Disabilities Act, 2015, and
hence these guidelines are binding on the governme: establishments.

7. Some other case laws on the issue of Iranster of divyang employee

a) Indian COverseas Bank v. The Chiel Commizsioner for Persons with Disabilities;
Civil Wil Petition No. 141 18/2014; judgment of Hon'ble High Court of Rajasthan, dated
24 042017 — In this case, divyang employee of the Bark was infially posted in Jaipur.
Later he was promoted and posted 1o Murbal He approached the Chief
Commissioner for Persons with Disabilities ({COFD" In shor) for retention in Jaipur.

CCPD by its Order dated 01.04.2014 recomimendudiior retention of the employee in ..

Jaipur. The bank failed to implement the Order of SCPD. The employes approached
the Hon'ble High Coun for implementation of ihc SCPD Order. The bank challenged
the CCPD Order, opposed the petition, and contended thal the promotion palicy
provides for transier on promotion of tha employaes. Court rejecied the bank's
comention and hald thal the grisvance of divyang employees mus! be considerad with
compassion, understanding, and expediency. Hon'ble Counl held that the employee
must be retained in the Japur bianch even afier promotion,

B Samrendra Kumar Sngh v. Stabe Bank of India; Writ Petition No. 5695/2013;
judgment dated 17.01.2014 — In this case, Pelitioner, a divyang employes of the
Riespondent bank, was posted in Ranchi. Thareater, ha was promotad and posted in
Daltongan|, Jharkhand. The potitioner approached the Hon'ble High Court jor quashing

= |r



172388 /2024

193716/2023/0/0CCPD-B.5.Rajput

of iransler orders and retention in Ranchi, The Respondaent bank relied upon its transter
palicy and contended thal at the time of promotion, smployees are transferred. Further,
i was contendad thal O.Ms. issued by various ministries and depariments are
recommandatory and are not binding. Hon'ble High Court rejected Respondent Bank's
contentions and relied upon Ministry of Finance OM, dated 15.02.1998 and DoPAT
OMs. dated 10.05.1990 and 13.03.2002 Hon'ble Courl quashed transier Orders

ssued by the Respondent bank and directed for employea’s relention in Ranchi

8 . Inview of the above, il is advised to look inlo the matter afresh and take necessary
achon lo ressive the issue pertaining lo this case in light of the above provisions and forward
an action taken repon 1o this Court within 30 days ol issuance of this communication by email
to copdi@nic in.

Signed by Praveen Prakash

Ambashta

Date: 14-01-2024 19:59:35

Raason: Approved

{P. P. Ambashta)
Dy. Chiaf Commissionar



